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UK AND US INTELLIGENCE CHANGES - STOPPING TRIDENT

SUPERGRASS POLICING - POLICING THE CARIBBEAN

POLICE FOUNDATION - SCOTTISH CRIMINAL JUSTICE ACT

PRISONS: NEW POWERS 
SLIP THROUGH

‘This is one of the most dangerous laws to be 
put on the statute book since the war’, said 
Larry Grant, chairperson of the National 
Council of Civil Liberties, after the prison 
warders' strike led to the passing of the 
Imprisonment (Temporary Provisions) Act 
- the day after the strike had spread. 
Despite the Home Secretary’s contention 
that the Act is temporary, it not only 
includes a new permanent power for the 

police to hold people (who would otherwise 
be in prisons or detention centres) but also 
enabling powers for the Home Secretary to 
maintain the Act on the statute book and to 
reintroduce the ‘temporary’ aspects as and 
when he wishes.

The Imprisonment Act was rushed 
through parliament in just a day and a half. 
On Thursday, October 23, when the prisons 
were nearly full. Home Secretary William 
Whitelaw was still very secretive about his 
intentions - although he did tell parliament 
that he had not ruled out the use of troops. 
He made no mention of the emergency 
legislation that was to appear just four days 
later. On Monday, October 27, he 
announced that emergency legislation was 
to be presented to parliament that evening - 
by Wednesday it was law. Like other hastily 
introduced legislation (the 1911 Official 
Secrets Act and the 1974 Prevention of 
Terrorism Act), it contains crucial new 
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powers that raise fundamental 
constitutional and civil liberties questions 
which received little public attention. Part I 
of the Act allows the government to take 
over some of the centuries-old powers of the 
judiciary and set up prisons in military 
camps; it removes prisoners’ rights and gives 
troops full police powers. Part II allows for 
these powers to be reintroduced by order of 
the Home Secretary.

New Permanent Powers

The Act has two Parts. The first, presented 
as ‘temporary provisions', has to be 
renewed by parliament each month. The 
second, which on the face of it is limited to 
12 months, in fact includes the power for 
Home Secretary toextend the Act 
indefinitely. This interpretation of the 
enabling powers given under the Act has 
been confirmed by a Home Office 
spokesperson.

Part II of the Act contains two important 
clauses. Section 6, which is permanent, 
gives the police the right to hold prisoners 
(convicted and unconvicted) in police cells 
or other unspecified places. The 
government were retrospectively trying to 
cover themselves, prisoners having been 
held in police cells for four weeks before the 
Act. The possible illegality of this practice 
was admitted by Whitelaw in parliament: ‘I 
want to... put beyond possible doubt 
something I understand has been in doubt 
for some time - that is, the legal position of 
the police in such circumstances’ (Hansard, 
28.10.80). The legality of holding people in 
police cells relates to the rights of suspects 
and convicted prisoners, for example, 
access to lawyers and friends and decent 
living conditions. These rights can now, if 
the government so orders, be suspended by 
order of the Home Secretary.

The other crucial element in Part II is 
Section 8. whose very complexity hides it’s 
true import. It starts by saying that Part I has 
to be renewed each month by parliament. 
This means in fact that it is simply ‘laid 
before parliament' (S.8(3)) and deemed to 
be approved unless positively rejected by a 
vote in the Commons. S.8(6) also says that

Part I will be repealed 12 months after the 
passing of the Act. However, S.8(7) 
completely contradicts the picture 
presented above, the one also given to the 
public by the media. This clause allows the 
Home Secretary ‘by [an] order made by 
statutory instrument’ to ‘postpone ... the 
repeal provided for in subsection 6’ for 
periods of up to 12 months. In simple terms, 
the government can not only make the Act 
permanent, by renewing it every 12 months, 
but can also reintroduce the powers under 
Part I by order of the Home Secretary. This 
process is even simpler than that for 
renewing that other piece of ‘temporary’ 
legislation, the Prevention of Terrorism 
Act.

The ‘Temporary’ Features

Part I of the Act defines the ‘Temporary 
Provisions'. It gives the Home Secretary 
power to designate ‘any place’ as an 
‘approved place’ for the detention of 
prisoners (S. 1(2)) - for example, army 
camps and prison cells. S. 1(4) says that the 
rights of prisoners, which are laid down in 
S.47 of the Prison Act 1952, will be 
maintained in these ‘approved places’, ‘only 
so far as is practicable in the circumstances’. 
It also allows the Home Secretary, by 
‘order’, to introduce ‘such modifications’ 
will be maintained in these ‘approved 
places’, ‘only so far as is practicable in the 
circumstances’. It also allows the Home 
Secretary, by ‘order’, to introduce ‘such 
modifications' as he sees fit to the rules 
governing prisoners’ rights.

The next sub-section, S. 1(6), gives the 
troops (or anyone else appointed by the 
Home Secretary) who are manning the 
approved places ‘all the powers, authority, 
protection and privileges of a constable’ - 
but without their duties related to these 
powers being defined as they are for prison 
warders under S.8 of the Prison Act 1952. 
How the troops exercise the powers of a 
‘constable’ (e.g. to arrest and detain) is 
therefore left totally undefined, and could, 
in theory, lead to soldiers arresting people 
in the community. It is a situation without 
constitutional precedent.
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Under S.2 a person on remand who 
would usually appear each week before a 
magistrate (to hear bail applications for , 
example) may now be remanded ‘in his 
absence'. S.3 introduces, for the first time 
(outside of war), the concept of ‘executive 
bail', whereby the Home Secretary rather 
than the courts can order the release of 
prisoners. And. in order to enforce this 
latter provision, the powers of the police 
have also been increased to back this up 
(S.3(6)).

Bringing in the Troops

Behind the passing of the Act and the 
involvement of troops lay a series of 
planned moves by the government. On 
Thursday. October 23, Whitelaw told the 
Commons that the use of troops had not 
been ‘ruled out’. Yet the very same day. a 
request for the use of troops was made by 
the Home Office to the Civil Contingencies 
Unit (CCU) - the channel for all such 
requests - in the Cabinet Office (see Bulletin 
nos. 2.4. 10 and 14). Within hours the 
request had been agreed and passed on to 
the Ministry of Defence (MOD). On the 
Friday morning army officers were at 
Frankland prison in Durham and the 
Defence Council passed an ‘order-in- 
councii' (which does not have to be ‘laid’ 
before parliament but goes via the Privy 
Council Office to the Queen) authorising 
the use of troops under S.2 of the 1964 
Emergency Powers Act. This is the same 
Act which was used in the 1977-8 firemen’s 
strike and allows parliament to be by-passed 
where troops are used in strike-breaking 
role. The 1964 Act was never intended for 
this purpose, as such a situation was already 
covered by the 1920 Emergency Powers 
Act. The legality of the use of troops in civil 
situations (like strikes) under this Act is, 
moreover, constitutionally highly dubious 
(see Bulletins nos 4. 5. 6. 10 and 14). 

The Defence Council, in passing the 
‘order-in-council’ on Friday October 24, 
revealed yet another change in precedent. 
The Defence Council is comprised of five 
members of the government, the five most 
senior military officers and the three top

MOD civil servants. In the past, an ‘order- 
in-council' could be passed by any three 
members, one of whom was the Secretary of 
State for Defence. The order passed on 
October 24 was signed by two members of 
the Council. General Sir Patrick Howard- 
Dobson. Vice-Chief of the Defence Staff, 
and Geoffrey Pattie, the Under-Secretary 
of State for the RAF. The Secretary of State 
- the politician responsible to parliament for 
the military - it appears no longer has to 
take part in the procedure.

By mid-November, according to Home 
Office figures. 3,279 prisoners were being 
held in police cells throughout the country: 
591 were being held under army guard at the 
hastily opened Frankland prison in the 
North-east and 138 were being held at the 
Rolleston army camp on Salisbury Plain in 
the South. If the strike continues, other 
army camps under consideration by a joint 
MOD and Home Office team are those in 
Oxford. Plymouth and Preston. As yet 
there is little information on the conditions 
and rights of those being held in places 
under army guard. There are. however, 
increasing numbers of complaints from 
solicitors on the conditions that prisoners 
held in police cells are experiencing, 
including cases where solicitors and 
relatives have had great difficulty contacting 
or visiting those held (Sunday Times, 
28.9.80; Guardian, 13 and 18.10.80).

Where Next?

As the prison warders strike nears the end of 
its third month, the government, and in 
particular the CCU, is considering in what 
other areas of essential services the troops 
be called in. The CCU has been told by the 
MOD that a maximum of 20,000 regular 
troops can be used in industrial disputes at 
any one time without withdrawing troops 
committed to NATO or Northern Ireland 
(Times. 19.11.80). This situation has led to 
high-level discussions about whether the 
Territorial Army (TA) or a civilian
volunteer force (like the ‘Organisation for 
the Maintenance of Supplies’ in the General 
Strike) should become involved. Both 
suggestions, the CCU has been told, would 
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